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INTRODUCTION 
The State ofIdaho ("State Br.") United Water Idaho, Inc. ("United Water Br."), and the 
Upper Valley Water Users ("Upper Valley Br.") (hereinafter collectively referred to as 
"Respondents") filed response briefs opposing the Surface Water Coalition's appeal. The 
Coalition files this reply to support its opening brief and addresses the Respondents' arguments. 
The response briefs reveal the fundamental dispute the SRBA court refused to decide. 
Each Respondent, for various reasons, believes that a storage water right must suffer the 
consequences of protective flood control operations at a given reservoir without lawful 
justification. The State continues to argue that a storage water right's quantity or volume 
element is the only consideration to determine when the right is "filled" or "satisfied." The State 
now claims that the term "fill" is only a legal definition rather than a factual dispute, contrary to 
its position below. United Water, on the other hand, asks this Court to tum to Colorado law and 
adopt that state's "one-fill" rule to preserve the SRBA court's decision. While those cases and 
rules address a true "double fill" scenario where water is stored and available for multiple uses 
by the spaceholder, they are not relevant to Basin-Wide Issue 17. As such, United Water's 
arguments are without merit and should be rejected. 
Finally, the Upper Valley Users join in the State's theory and claim the quantity element 
is the only relevant inquiry to determine when a storage right is "filled." However, unlike the 
other Respondents, the Upper Valley Users ask this Court to affirm a subordination remark for 
"refill" of flood control space. The State made an identical request for such a remark in the 
Basin 01 subcases. The Special Master denied the requested remark on summary judgment. 
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Since no party, including the Upper Valley Users, appealed the ruling, they cannot re-litigate that 
issue here in this appeal. 
The Respondents do not address the primary errors in the SRBA court's decision. Since 
the court failed to answer the important question of "fill," it left unresolved disputed issues of 
fact. Contrary to the Respondents' theories, a basin-wide issue can include the development of a 
factual record to ensure a proper decision. The SRBA court refused to make such findings and 
relied upon unsupported "assumptions." Moreover, the court did not address the impacts of 
flood control on a storage right and evaluate whether water is available for the water right's end 
beneficial use. Pursuant to well-established precedent, whether a refill remark is necessary 
involves a mixed question of fact and law that cannot be decided in a vacuum. The court had no 
authority to assume a definition of "fill" and then conclude "refill could be decided as a matter of 
law. Consequently, the SRBA court erred. 
The Coalition respectfully requests that this Court correct the SRBA court's errors, set 
aside the decision, and remand it for further proceedings consistent with Idaho law. 
ARGUMENT 
I. Basin-Wide Issue 17 Concerns Unresolved Questions of Fact that the SRBA Court 
Failed to Properly Address. 
Arguing in favor of the SRBA court's approach, the Respondents ask this Court to 
overlook the errors and the unresolved questions of fact. The State and United Water misstate 
the law governing the adjudication and allege that basin-wide issues are only "legal" questions. 
State Br. at 11; United Water Br. at 6. Although the definition and proper interpretation of a 
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storage water right concerns a question of law, the way in which the district court framed the 
issue also included a necessary question of fact. 
Basin-wide issues are not simply limited to the district court issuing a decision on "legal" 
issues. The court's procedural rules only require that the issue "materially affect a large number 
of parties to the adjudication." Administrative Order #1 § 16. The SRBA court made this 
finding in its designation order. R. 250. However, once the court designated the basin-wide 
issue it then improperly failed to find any facts or hear any evidence. This is contrary to well-
established precedent on basin-wide issues, including how the SRBA determines whether a water 
right remark or general provision is necessary. Indeed, this Court specifically remanded the 
Basin Wide Issue 5 case back to the SRBA court to determine whether proposed general 
provisions on interconnection and conjunctive management were necessary. See A&B Irr. Dist. 
v. Idaho Cons. League, 131 Idaho 411, 423 (1998). In addition, this Court remanded the case 
back in State v. Nelson, 131 Idaho 12 (1998), for further "factual findings" on the necessity of 
certain general provisions in Basin 34. 
Since the question of whether a "refill" remark is necessary for the administration or 
definition of a storage right includes a question of fact, the SRBA court had an obligation to 
resolve the factual disputes in the proper manner. See A&B, 131 Idaho at 414 ("Whether a 
general provision is 'necessary' depends upon the specific general provision at issue and 
involves a question of fact, (defining the proposed general provision and the circumstances of its 
application), and a question oflaw, (determining whether the general provision facilitates the 
definition or efficient administration of water rights in a decree)."). Moreover, the SRBA court 
SURFACE WATER COALITION'S REPLY BRIEF 3 
could not "assume" facts and use that flawed foundation to conclude no "refill" remark was 
necessary. Likewise, on appeal the Respondents cannot use "assumptions" to justify the district 
court's decision. For example, although the State and United Water make various claims about 
"enlargement" or curtailment of junior rights to fill storage rights emptied by flood control, they 
cite no facts in the record to support their contentions. I State Br. at 33 ('junior appropriators, 
who could be curtailed ... "); United Water Br. at 12 ("These rights would be injured ... "). 
Although various parties, including the Coalition, believed the issue could be addressed 
in a succinct and orderly proceeding, no one alleged the matter could be decided without any 
factual record whatsoever. 2 Once the court designated the basin-wide issue, it assumed the duty 
to properly evaluate the case under Idaho law. The district court failed in this charge. The 
Coalition therefore requests that the Court set aside and remand the SRBA court's decision 
accordingly. 
I Ironically, despite arguing before the SRBA court that "facts" as to particular reservoirs should not be considered, 
and moving to strike the affidavit of counsel for the Boise Project Board of Control, the State now appends 
numerous extraneous documents to its brief that are not in the clerk's record. See State Br., Appendices 1,3-5. 
Pursuant to the Idaho Appellate Rules and case law, the Court should refuse to consider these documents on appeal 
as they are not part of the record. See LA.R. 28; Kootenai County v. Harriman-Sayler, 154 Idaho 13, 16 (2012) 
("Items attached to a party's opening brief are not part of the record and cannot be considered"). However, the 
State's efforts to inject "new" facts into the case actually supports the Coalition's appeal and shows the issues 
should be remanded and finally resolved by the district court. 
2 The State misconstrues statements about a "limited" factual record at the hearing into "no factual record." While 
the Coalition represented that it believed the definition of satisfYing a storage right could be defined for consistent 
administration, the Coalition never stated "no facts" need to be considered. Contrary to the State's insinuations, 
counsel for the Coalition and the Petitioners advised the court that a record should be developed. September 10, 
2012 Hearing, Tr. p. 18-19 ("And to the extent there is at least some limited factual record that needs to be 
developed to the decide the issue, we, the petitioners, are currently hamstrung in the Basin 01 proceeding"; p. 20 
("it's partly a legal question, partly a factual question"); p. 22-24 ("And even within a single reservoir, you have 
different administrative practices in the record .... I think you do need to look at, you know, what is a fillable water 
right, a storage water right, how is that affected by flood control operations, certain circumstances where water is 
released not for the beneficial use of the right, and then how that water is ultimately used."). 
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II. The Responses Mischaracterize the Coalition's Position That Flood Control 
Operations Should Not Detrimentally Impact a Water User's Ability to Use Storage 
Water for the Decreed Beneficial Use(s). 
Idaho's vast system of reservoirs provides unique and valuable opportunities for the 
management of a finite resource: water. As this Court has recognized: 
Idaho's extensive agricultural economy would not exist but for the vast systems of 
irrigation canals and ditches which artificially deliver stored or naturally flowing 
water from Idaho's rivers and streams into abundant fields of growing crops. 
Many of these irrigation systems depend upon dams which divert naturally 
flowing water, storing it in reservoirs and later releasing it for use on irrigated 
lands through canals and ditches. 
Kunz v. Utah Power & Light Co., 117 Idaho 901, 904 (1990) (emphasis added). 
Reservoirs allow water to be stored for use later in the irrigation season when the heat of 
summer demands more water than is available in a given river. Reservoirs further allow water to 
be carried over into subsequent irrigation seasons in order to guard against future dry years. See 
AFRD #2 v. IDWR, 143 Idaho 862, 878-80 (2007) (affirming use of reasonable carryover in 
administration). Importantly, "These artificial water storage systems serve an additional need for 
flood control, power generation, recreation, and provide beneficial environments for fish and 
wildlife." Kunz, 117 Idaho at 904. The value of reservoirs to Idaho and its water users cannot be 
overstated. 
Notwithstanding the various benefits, a reservoir's primary purpose is to provide storage 
water for irrigation use, the water right's purpose of use. See United States v. Pioneer Irr. Dist., 
144 Idaho 106, 109 (2007) ("The' Reclamation Act of 1902 set in motion a massive program to 
provide federal financing, construction, and operation of water storage and distribution projects 
SURFACE WATER COALITION'S REPLY BRIEF 5 
to reclaim arid lands in many Western States "'). 3 To that extent, this Court has recognized the 
vital role water users play in developing and completing the appropriation of storage water 
rights. Id. at 110 ("Without the diversion by the irrigation districts and beneficial use of water 
for irrigation purposes by the irrigators, valid water rights for the reservoirs would not exist 
under Idaho law") (emphasis added). This case is about protecting the water rights developed 
for that irrigation beneficial use, not a "double fill" or "enlargement" of those rights. Without 
actual water, the water right and its priority are rendered meaningless. 
The State mischaracterizes the Coalition's position in this case by asserting that the 
Coalition is only interested in the physical fill of the reservoir regardless of the elements of the 
storage water rights. See, e.g., State Br. at 11 ("The position of the Petitioners, including the 
Coalition, was that a storage water right can never be satisfied unless and until the reservoir is 
physically filled to capacity with water") (underline in original); id. at 13 ("according to the 
Petitioners, ... physically refilling reservoir space vacated for flood control purposes is in reality 
simply 'filling' the water right"); id. at 15 ("the SRBA Court necessarily rejected the Petitioner's 
contention that the legal 'fill' of a storage water right is the same as a reservoir physically filling 
to capacity with water"); see also id. at 20 ("The ambiguity of the term 'refill' has unnecessarily 
clouded a garden variety question of Idaho water law - how much water is appropriated under a 
water right - and made it appear to be something new and different"). 
3 Some reservoirs were also developed to provide flood control. Coalition Opening Br. at Part IILE. However, the 
primary purpose of reclamation projects is to provide for the reclamation of "arid lands" in the western states. 
Pioneer. supra. 
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Confusingly, the State then accuses the Coalition of failing to cite any "Idaho decision, 
statute or rule" to justify the State's mischaracterization of the Coalition's concerns. The State 
concludes that water right administration cannot consider the physical contents of the reservoir, 
but must focus only on the volume of water diverted regardless of the ultimate use of the stored 
water. Finally, the State wrongly alleges that the "fill" of a storage water right can only be 
defined by the annual volume rather than evaluating the actual "physical contents of the 
reservoir." State Br. at 17. 
In making these arguments, the State ignores the relevance of the physical contents, or 
the capacity, of a reservoir in administration. Contrary to its present argument before this Court, 
the physical contents of a reservoir are relevant and important to the definition and 
administration of certain storage rights in Basin 01 and Basin 63. For example, the partially 
decreed water rights in the Boise Project include the following remark: 
The reservoir storage capacity is 293,050 acre feet when filled to elevation 3055.0 
and measured at the upstream face of the dam. 
R. 412 (Lucky Peak, water right 63-3618) 
Total reservoir capacity is 286,600 acre feet when filled to elevation 3216 and 
measured at the upstream face of the dam. 
R. 416 (Arrowrock, water right 63-303) 
Total reservoir capacity is 493,161 acre feet when filled to elevation 4196.0 and 
measured at the upstream face of the dam. 
R. 418 (Anderson Ranch, water right 63-3614). 
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Furthermore, the State stipulated to include the following remark on water rights 1-2068 
for Palisades Reservoir: 4 
Total reservoir active capacity is 1,200,000 acre feet when filled to elevation 
5620 and measured at the upstream face of the dam. 
R. 489 (emphasis added). 
By the express terms of the storage water rights, agreed to by the State, a reservoir's 
active capacity and actual contents is relevant to determining when the water right is "filled" and 
how that is measured. If there is no water to measure at "the upstream face of the dam" at the 
decreed elevations, then the water right is not "filled." Accordingly, the State's "about-face" on 
this issue should be rejected. Unless there is actual water to satisfy the purpose of use, the 
quantity element of a water right is useless. 
Although the State ignores the other elements of a storage water right, the Coalition has 
consistently maintained that the right's beneficial use must be evaluated: 
[T]he Coalition and the Petitioners advised the court that a storage water right 
is not "full" or "satisfied" unless actual water is available for the water right's 
end beneficial use, in their case for "irrigation from storage." R. 481, 400-401, 
427-30,374-79. 
4 Importantly, the Basin 01 stipulation, a portion of which is attached to the State's response brief, includes the 
following language for water rights 1-2064 and 1-10042: 
The American Falls Reservoir was originally licensed for a total quantity of 1,700,000 acre-feet. 
For purposes of administration, however, water right nos. 1-2064 and 1-10042 shall be limited to a 
total combined quantity equal to the active capacity of the water volume storable in American 
Falls Reservoir when filled to elevation 4,354.5 and measured at the upstream face of the dam. 
(emphasis added). 
Noticeably, the State failed to attach the water right descriptions that include this language with its response brief. 
See State Br. App. 1 at 4 ("the elements of water right 01-2064 for American Falls Reservoir" is included as Exhibit 
B). Should the Court consider that stipulation, then is must consider the entire stipulation including this reference 
to the elevation of the reservoir for consideration in administration. 
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Coalition Opening Br. at 7 (emphasis added). 
In order to support proper administration of the water right, water diverted into 
storage must also be physically available when needed to satisfy the listed 
beneficial use .... 
If stored water at Palisades is released for flood control, to protect life and 
property downstream, that facility operation does not affect or diminish the 
water right's priority to physically store and use water for irrigation and power 
purposes. In other words, the water right cannot be assumed to be 
"satisfied" or ''filled'' unless the water that is stored is actually available for 
the decreed or licensed beneficial use . ... 
In this sense, although the reservoir may physically refill the space vacated for 
a flood control operation, the storage water right is not "refilled" or satisfied 
twice. Water destined to refill the vacated storage space must be distributed in 
priority since the water users have a need for the actual water and it can be 
beneficially used under the storage water right. 
]d. at 31-32 (emphasis added).5 Cj United Water Br. at 8 (filling a storage right "does not mean 
that one may fill a reservoir only once; it means that one may fill the licensed or decreed quantity 
of a water right only once under priority") (underline in original). 
Although the Coalition regularly refers to "physical" water being available for beneficial 
use, it does not assert that physical fill of the reservoir is the only deciding factor without 
5 The State's mischaracterization of the Coalition's argument result in much of the State's response brief devoted to 
discussing the perceived problems arising when "fill" is determined based solely on the "physical contents" of the 
reservoir. State Br. at 17 -2l. The State goes to great lengths to convince this Court that a water right is defined by 
the diverted "water" and even goes so far as to claim that tying "fill" to the physical contents of the reservoir would 
result in a water right with "an uncertain amount of water to one appropriator who needs are vague and fluctuating." 
Id., quoting Village of Peck v. Denison, 92 Idaho 747 (I 969). The State is apparently confused as to the Coalition's 
position: 
However, since water that is released for protective flood control purposes is not beneficially 
used by the storage right holder, there is no multiple fill or "double" satisfaction of the water 
right when empty flood control space is physically refilled. 
Coalition Opening Br. at 32-33. 
Furthermore, as discussed herein, the Court should not be confused by the use of the term "physical" in reference to 
the water diverted after a flood control operation. Infra, n.6. 
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considering the elements of the water right. 6 To this extent, the reservoirs may not be 
"physically filled with water." See State Br. at 14. However, there must still be "physical" water 
available for diversion and beneficial use under the storage water right decrees in order for the 
water right to be satisfied for administration. 7 The Respondents continue to fail to recognize this 
point. Further, the Respondents ignore the federal project purpose and State policy regarding 
protective flood control operations. 
Flood control is an authorized and necessary part of reservoir operations - the practice 
benefits the lives and properties of those below the various reservoirs. 8 Idaho has codified its 
policy towards flood control: 
It is hereby recognized by the legislature that the protection of life and property 
from floods is of great importance to this state. It is therefore declared to be the 
policy of the state to provide for the prevention of flood damage in a manner 
consistent with the conservation and wise development of our water resources and 
thereby to protect and promote the health, safety and general welfare of the people 
of this state. 
6 The Court should not be confused by the use of the term "physical" as referring to actual wet-water supplied 
pursuant to a water right. As explained in the Respondents' briefs, a changed accounting practice put in place in 
1978, limits the water users' ability to use storage water based on "paper fill." United Water Br. at 26. Whether that 
practice is a proper interpretation of the storage water right must be addressed in the SRBA to clarify, define, or 
efficiently administer the water rights in the future. See I.C. §§ 42-1409(1 )(k), 42-1411(2)0). Under this practice, a 
storage water right is erroneously considered "filled" even ifthere may be no water available for the authorized 
beneficial uses. Id. Therefore, the Coalition's reference to "physical" fill of water differentiates between the 
"paper" fill and "physical" fill of the storage rights. Obviously, "paper" water does not help crops grow actual or 
"physical" water is required to satisfy the beneficial use of irrigation. This appeal is about protecting the "physical" 
water available to the storage right for beneficial use. 
7 The State erroneously claims that a reservoir "is simply a place of storage, a part of the diversion and conveyance 
works for a storage right." State Br. To the contrary, the reservoir is part of the water right's "place of use" element 
and must be considered in determining when the quantity is filled. R 489 (i.e. "Total reservoir active capacity is 
1,200,000 acre feet when filled to elevation 5620 and measured at the upstream face ofthe dam"). 
8 Similar to using water for "firefighting" purposes, flood control is not a beneficial use under the water right, but it 
may be authorized or required by federal or state law. Certainly if water is diverted from a reservoir to fight a local 
fire, that quantity would not be counted or charged against the spaceholder. The same reasoning could apply to 
water released for flood control purposes. 
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I.e. § 42-3lO2 (emphasis added). 
The Respondents fail to acknowledge the flood control purposes and the fact the 
reservoirs protect life and property downstream, including citizens that have no interest in the 
storage water rights. 
In direct contradiction of its own policies, however, the State now argues that the release 
of water for flood control places the Coalition at risk o/losing their storage water rights. 9 State 
Br. at 30 ("a failure to beneficially use water distributed for the purposes identified in the water 
right is potential grounds for curtailment or forfeiture"). This extraordinary contention 
encapsulates the very purpose of these proceedings. Absent a decision on the proper 
interpretation of a storage water right and what it means to "fill" a storage water right, the 
Coalition and other spaceholders throughout southern Idaho risk losing their rights as a 
consequence of protective flood control operations in the State's eyes. Alternatively, the 
spaceholders would have no choice but to demand the reservoirs not be operated for flood 
control. 
The arguments advanced by the Respondents are untenable. On the one hand, water must 
be left in the reservoir - regardless of water conditions - thereby risking significant loss to life 
and property below the reservoirs due to flooding. I.e. § 42-3102 (it is the policy of the State to 
protect "life and property from floods"); Baranick v. North Fork Reservoir Co., 127 Idaho 482, 
9 The State also wrongly suggests that the Coalition is asking the water right quantity to be subject to changes in 
"federal law" or "policy." State Br. at 19-20. The State confuses the reservoir flood control operations with the 
water right. Just because stored water must be released or passed through a reservoir to protect life and property 
downstream, that does not change the quantity element of the storage right. The right retains its defined quantity 
and is entitled to fill the empty flood control space to ensure water is available for beneficial use. 
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483-84 (1995) (reservoir operations may be liable for negligent operations); but see State Br. at 
31 ("it would be contrary to Idaho law for the Director to ignore actual diversion and storage of 
water because a reservoir operator releases stored water for purposes not authorized by the 
storage water right"); United Water Br. at 26 ("if the water it there (coming through the 
reservoir), and it is legally available to store, the right holder is expected to store it. If she does 
not store it, it still counts toward her fill"). 
On the other hand, water may be released from a reservoir or allowed to pass through the 
reservoir in order to accommodate for higher flows - thus resulting in the potential loss of 
irrigation water for the upcoming season and the risk of curtailment or forfeiture of the storage 
right. See State Br. at 30 ("a failure to beneficially use water distributed for the purposes 
identified in the water right is potential grounds for curtailment or forfeiture"). In short, the 
Respondents seek to dictate reservoir operations for the benefit of non-spaceholders, at the risk 
of damaging floods and the loss of water to the storage right holders. Again, the arguments are 
without merit and do not justify the SRBA court's decision. 
The crux of the Respondents' positions is that this Court should only focus on the 
quantity element, or total annual volume, of the water right. In truth, however, a storage water 
right has many elements: place of use, purpose of use, diversion rate/volume, priority date, etc. 
See I.e. § 42-1411 (2). Each element is necessary for defining and administering a water right -
none can be ignored or overlooked. Therefore, although a water right's quantity and the 
available water "defines the duration of priority administration," R. 893, the other elements are 
necessary for administration of the water right as well, see I.e. § 42-1411 (2) (listing elements 
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that are necessary "to define and administer" water rights). Notably, water must be put to 
beneficial use in order for a right to be honored in administration. If storage water must be 
evacuated or passed through a reservoir to protect life and property, the water is not beneficially 
used by the spaceholder for irrigation purposes at the decreed place of use. The State's refusal to 
acknowledge the other elements of a storage water right must be rejected. 
The fundamental difference in the arguments between the Coalition and the Respondents 
is based on the consideration of these elements in the definition and administration of a storage 
right. Whereas the Coalition asserts the watermaster must consider all elements of the water 
right, Coalition Opening Br. at 27-29, the State argues that quantity is the only relevant element, 
State Br. at 27-29. Whereas the Coalition argues that actual "wet water" must be available for 
the decreed beneficial use, supra, the State and United Water conclude that a water right being 
filled on paper i.e. "paper fill" - is the deciding factor regardless of the availability of that 
water for the identified beneficial use. See State Br. at 27-34; United Water Br. at 35-39. 
Whereas the Coalition asserts that releasing flood control waters for the State-supported purpose 
of "protection of life and property from floods" should not detrimentally impact the ability to use 
a storage water right, Coalition Opening Br. at Part III, the State concludes that flood control 
practices actually place the water user at risk of forfeiting that water right, State Br. at 30. 
Unfortunately, the SRBA Court issued a decision that failed to resolve the questions 
presented. See Coalition Opening Br. at Part I (discussing SRBA Court's failure to properly 
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decide the issues presented). 10 Since the Court did not analyze the impact of flood control 
operations on storage water rights, the question of how a right is considered "filled" or "refilled" 
when water is diverted into empty flood control space remains unresolved. The Court should set 
aside the district court's decision and remand it accordingly. 
III. The SRBA Court Failed to Determine When a Storage Right is "Filled," Therefore 
it Could not Decide What Constitutes "Refill" as a Matter of Law. 
In order to properly define whether a water right is being "refilled," one must know what 
it actually means to "fill" the water right in the first place. The Parties disputed the definition of 
the word "fill." Coalition Opening Sr. at Part I; State Sr. at 13-14. Even the SRBA court 
recognized that "fill" can mean different things in different contexts. R.893. However, the 
court refused to answer this question, id., assuming "for purposes of this opinion," that "the term 
'fill' and 'filled' is used to describe the decreed volume of a storage water right being satisfied." 
R.89l. The SRBA court's failure to address this "more important issue," R. 893, is reversible 
error. 
Each Respondent implicitly recognizes the error in the district court's decision and its 
failure to make specific findings and resolve the disputed issue of fact concerning the term "fill." 
Although different in approach, each now asks this Court to resolve disputed issues of fact on 
appeal, an action prohibited by well-established precedent. See In re City of Shelley, 151 Idaho 
289,294 (2011); Walter v. Potlatch Forests, Inc., 94 Idaho 738, 740 (1972); Sherry v. Sherry, 
10 The State argues the Coalition erred in not raising the declaratory judgment statute or other civil rules before the 
SRBA court. State Br. at 39, n. 31. However, the fact the SRBA court erred in its analysis was not made final until 
it issued the Memorandum Decision without following established judicial standards. The court could have avoided 
the errors it did by properly analyzing the disputed issues and taking evidence to make the necessary findings. The 
court refused to do so. The very purpose ofthe appellate process is to correct such errors. 
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111 Idaho 185, 186 (Ct. App. 1986) ("When the record on appeal does not yield an obvious 
answer to the relevant factual question, the appellate court may not properly make those findings 
of fact"). 
First, staying away from the disputed "facts" in the case, the State claims the SRBA court 
resolved the issue of "fill" as a "legal" definition and that the actual or physical fill of a storage 
water right and reservoir is irrelevant. State Br. at 21. Next, acknowledging the hole in the 
SRBA court's analysis, United Water presents its own additional issue on appeal asking "what 
water counts toward the initial fill of a storage right?" United Water Br. at 15. Relying solely 
upon foreign law, United Water claims that the undefined term of "storable inflow" and 
Colorado's "one-fill" rule answer the question. Finally, despite not citing any facts to support 
the court's definition, the Upper Valley Users claim that the court's assumed "official, working 
definition [of fill] does not require any further factual inquiries, investigation or record 
development." Upper Valley Br. at 8. The Upper Valley Users make this request despite 
simultaneously asking this Court to confirm that a "refill" remark is proper and should be listed 
on the water rights. II 
Since the disputed issue of water right "fill" was not resolved, and is foundational for 
deciding the basin-wide issue of "refill," the district court erred in its analysis. Consequently, 
this Court should set aside the decision and remand for further proceedings. As explained below, 
none of the arguments offered by the Respondents justify a different result. 
II In essence the Upper Valley Users are asking this Court to decree the State's "subordination" refill remark that 
was specifically rejected by the Special Master in the Basin 01 subcases. R.880. The summary judgment decision 
was certified as final and no party, including the State or the Upper Valley Users, appealed that decision. R.484. 
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The State spends a considerable portion of its response attempting to convince this Court 
that the district court decided an issue that was expressly avoided. See State Br. at 12-21. The 
State creates a so-called legal and factual "fill" dichotomy in support of its theory. Admitting the 
district court made no findings of fact on the issue the State characterizes the district court's 
assumed definition of "fill" as a "legal" rather than "factual" definition. Id. at 13. The State's 
newly contrived distinction does not save the SRBA court's error and should be rejected. 
First, the definition of "fill" of a storage water right was a disputed issue of fact that the 
court failed to resolve. Even the State admitted the issue of "fill" was factual before the SRBA 
court. Indeed, the State repeatedly argued that the district court should avoid deciding what the 
term "fill" means. See R. 628-32 (the "fill" of a storage water right is "inherently factual, 
specific to individual reservoirs and basins, and 'purely' administrative."); R. 788-90 ("This 
Court should reject the Petitioners' continuing attempts to inject issues of 'fill' that pertain to 
water right accounting and the distribution of water among water rights."). 
The State further admitted that the terms before the district court were ''vague'' and 
"ambiguous," hence they could not be resolved as a matter of law. For example, the State 
claimed: 
Much of the confusion and difficultly that has arisen in this proceeding 
and that also arose in Subcase Nos. 01-2064 (American Falls) and 01-2068 
(Palisades) is a direct result of the use of several inherently vague and ambiguous 
terms, especially "refill," "fill," and "one-fill." These terms have no settled 
definitions in Idaho law: they are largely empty vessels into which many 
different meanings, interests and/or issues can be poured, and those meanings and 
interpretations frequently change depending upon the circumstances and context. 
R. 791-92 (emphasis added). 
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Despite the above representations, the State has perfonned a 180 in its legal position and 
claims the SRBA court properly defined "legal 'fill' of a storage water right" in an attempt to 
save the decision on appeal. State Br. at 15. Despite claiming the tenn "fill" was "inherently 
vague and ambiguous" before the SRBA court, the State now argues it is purely a "legal 
definition." Not only does the State misrepresent its prior arguments, it also mischaracterizes the 
court's decision. The SRBA court only assumed a flawed definition of "fill," despite the 
disputed meaning, and expressly stated that it was not deciding when a storage right is rightfully 
considered "filled" in the first place: 
R.892. 
C. This basin-wide proceeding does not address the issue of when the 
quantity element of a storage water right is rightfully considered to be "filled" or 
"satisfied." 
Clearly, the State's claim that the SRBA court accepted its arguments about when a 
storage right is "filled" or "satisfied" misrepresent the record and should be rejected. Finally, 
based on the State's own arguments, the SRBA court could not decide the meaning of "refill" as 
a matter oflaw since the issue of "fill" concerned disputed issues of fact. 12 Consequently, the 
district court erred in its decision. See SWC Opening Br. at 7-20. 
Importantly absent from the SRBA Court's decision is any discussion of when "a storage 
water right is rightfully considered to be 'filled' or 'satisfied.'" R. 893. The parties, therefore, 
do not know whether flood control operations should count towards the fill of a storage right or 
SURFACE WATER COALITION'S REPLY BRIEF 17 
whether, as the State argues, flood control operations render a storage water right subject to 
curtailment or forfeiture. 13 Supra. 
As such, the ambiguous term, State Br. at 20, remains unclear and the decision does little, 
if anything, to resolve the outstanding dispute and basin-wide issue. See Coalition Opening Br. 
at Part I (describing various court standards and the SRBA Court's failure to provide sufficient 
findings and analysis to meet the various standards). 14 
In sum, the State's argument that the court used a proper "legal" definition of "fill" is 
without merit and should be rejected. The SRBA court did not resolve the disputed issue of fact 
and wrongly assumed a definition for purposes of its decision. The district court's decision 
should be set aside and remanded accordingly. 
Whether or not a water right is "filled" is vital to the Court's determination of whether 
that right is even being "refilled." Whether water temporarily held in a reservoir or passed 
through a reservoir should count as that reservoir's "fill" is a matter of significant dispute that 
13 Like the use of water for "firefighting," how can water that is released or passed through for flood control 
detrimentally impact the storage water right if the action helps protect lives and property from damage? 
14 As to the Coalition's arguments concerning the SRBA court's failure to issue a decision that complies with Idaho 
law (i.e. declaratory judgment statute, civil rules), the State does not even respond. United Water, on the other hand, 
asserts that the Coalition's arguments are "frivolous," "not applicable or instructive," and that the Coalition is 
"straining hard to find a reason for the Court to remand." United Water Br. at 11, n.5. United Water fails to provide 
any legal citation or argument of any kind to support these assertions - merely making a conclusion and apparently 
hoping that this Court will take it at face value. Id. Importantly, neither the State nor United Water identifies any 
standard for the SRBA court's erroneous decision. Id. 
The SRBA Court's Administrative Order #1 provides the procedure for Basin Wide proceedings but does not 
specifY any standards. See A.O. #1 § 16. The only guidance as to the required standard is through applicable 
statutes, court opinions, and the Idaho Rules of Civil Procedure. Each ofthese mandates that the SRBA Court issue 
a decision that includes formal [mdings and resolves the disputed issues at hand. Yet, the SRBA Court's decision 
failed to resolve the necessary issues - including the "more important issue." See supra Part 1. As such, the court's 
Memorandum Decision fails under the relevant judicial standards set forth in the Coalition's Opening Brief(Part I, 
p.7-20). 
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should be decided by the SRBA Court. Indeed, the SRBA Court even recognized that this 
question is "the more important issue." R. 893; see also United Water Br. at 25 (recognizing that 
this issue is "important"). According to the Court: 
R.893. 15 
It is the quantity element of a water right that defines the duration of priority 
administration during its authorized period of use. Thus, the more important 
issue pertains to when the quantity element of a storage right is considered 
filled. Namely, is water that is diverted and stored under a storage right 
counted towards the quantity of that right if it is used by the reservoir operator 
for flood control purposes? 
Rather than decide this "more important issue," the SRBA Court refused to address when 
a storage right is filled - characterizing the issue as one that must first be decided by the 
Director. Id. ("the authority and responsibility for measuring and distributing water to and 
among appropriators is statutorily conferred to, and vested in, the Idaho Department of Water 
Recourses and its Director"). The State latches onto this, and argues that any challenge to the 
method by which the Director accounts for storage accumulation must be brought pursuant to an 
administrative appeals process - i.e. the Coalition has "not exhausted administrative remedies." 
State Resp. at 22-24. 
In making these arguments and conclusions, the SRBA court and State overlook the 
relevant statues as well as the overarching purpose of the adjudication in the first place. The 
15 The State misquotes the SRBA court's decision on this matter. First, although the State repeatedly quotes the first 
sentence of this passage, State Br. at 20, 28, it refuses to recognize the rest of the passage. By taking this quote out 
of context, the State misses the intent of the passage. Second, the State confuses the SRBA court's conclusion by 
asserting the court rejected the Coalition's arguments on satisfaction and filling of a storage right. State Br. at 27-
28. Yet, as the above language makes clear, the Court did not reject the Coalition's argument. To the contrary, it 
concluded that the Coalition's arguments presented the "more important issue," but refused to address the issue 
altogether. R. 893. As discussed herein, that decision constitutes reversible error. 
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adjudication statutes clearly provide that the court has the authority to decree "such remarks and 
other matters as are necessary for definition of the right, for clarification of any element of a 
right, or for administration of the right by the director." I.C. §§ 42-1409(l)(k); 42-1411(2)(j). 
The Respondents wholly ignore the adjudication code and the fact the court may decree such 
remarks or general provisions necessary for the efficient administration of storage water rights. 
Contrary to the State's argument, this is not a case about failing to exhaust administrative 
remedies. Instead, it concerns the very purpose and authority of the SRBA court in decreeing 
storage water rights and provisions necessary for their efficient administration. 
The Idaho Legislature expressly identified the goals of the SRBA in a 1994 interim 
committee report. See Interim Legislative Committee on the Snake River Basin Adjudication 
(1994). Speaking to the goals of the SRBA, the Legislature stated: 
1. All water rights within the Snake River Basin should be defined in 
accordance with Chapter 14, Title 42 so that all users can predict the risks of 
curtailment in times of shortage. It is vital to all water users that they have as 
high a degree of certainty as possible with respect to their water rights. 
Uncertainty discourages development, undermines the ability of agencies to 
protect stream systems and fosters further litigation. 
*** 
3. The decree must contain sufficient information for state administration 
of all federal as well as state water rights. ... While the quantification of water 
rights is important, it is of little use if the decree fails to provide an adequate basis 
for future administration. The State must know how each water right relates to 
another with sufficient legal and hydrologic certainty to ensure delivery in 
accordance with priority and in order to know what water supplies remain for 
future use. Thus, the final decree in the SRBA must contain those provisions 
necessary to allow the IDWR to administer thefederal and state water rights as 
decreed. 
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In the end, the SRBA must effect some finality on each of these points. That 
finality, however, cannot be left to some indefinite time in the future. Because of 
the pressing demands on Idaho's water supply, the SRBA must not follow the 
route of most other general stream adjudications--where the adjudications seem to 
go on indefinitely. Thus, each branch of government should develop measurable 
criteria that demonstrate how these goals will be achieved and a time schedule for 
completion of its duties. 
!d. at 32-33 (emphasis added). 
The SRBA court's decision fails to meet the Legislature's stated goals. Rather than 
provide "finality" and "certainty" so as to clarify and define the storage water rights, the SRBA 
court has deferred "to some indefinite time in the future" any consideration of what actually 
counts as storage. R. 894 ("When review of the Director's discretion in this respect is brought 
before the courts in an appropriate proceeding ... the courts can determine whether the Director 
has properly exercised this discretion regarding accounting methodologies"); see also State Br. at 
22-24 (the Coalition must challenge the Director's actions in a future administrative proceeding). 
In doing so, the SRBA Court has failed to provide a clear answer as to "how each water right 
relates to another." Id. 
Whether or not water temporarily stored in, or passed through a reservoir for flood 
control purposes is counted against a storage right's volume for its intended purpose of use is a 
vital question in determining how "how each water right relates to another." This is made plain 
throughout the Respondents' briefs, which consistently assert that "priority refill" - as they 
define the term - would result in injury to the holders of junior priority water rights. See e.g., 
State Br. at 30 ("Allowing an appropriator to divert additional water under the original priority 
after the right has been satisfied could require curtailment of other water users"); United Water 
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Br. at 7 ("'Under priority' simply means that the refill may occur under a right based on the 
holder's priority with impunity as to the impact on junior right holders"). 16 In other words, all 
water users must understand the impacts of flood control released on their respective water 
rights. 
Consideration of this issue is also necessary for an understanding of "what water supplies 
remain for future use." The Coalition's water users have historically relied on water stored 
following a flood control release for their irrigation purposes for decades. The SRBA court's 
refusal to consider whether water temporarily held in, or passed through a reservoir for flood 
control purposes is counted against a storage right's volume places the Coalition's continued 
water use at risk. Indeed, not only does the State assert that the storage rights are subject to 
curtailment, id., it also makes the startling claim that water stored following a flood control 
release does not belong 17 to the water users but is subject to further development, id. at 37_38. 18 
16 While the Respondents provide no facts to support their claims, the Coalition demonstrated to the SRBA court 
how their storage rights were injured when junior priority rights for recharge interfered with filling certain storage 
water rights in the spring of 2006. R. 660-63. 
17 If this is the case, then it is unclear what, ifany, authority Reclamation would have to hold these "flood" waters in 
the reservoirs following a flood control operation. The State's arguments would tum the reservoir system into a "fill 
and spill" system - which would be detrimental to all water users. 
18 The State concludes that the Coalition's position "underscores an important public policy" regarding future 
development ofIdaho's water resources. State Br. at 38. According to the State, future development must be 
allowed and will "reduce flood risk," thereby reducing the "need to ... flood control space available." !d. 
According to the State, the "Coalition's arguments could prevent beneficial development of flood waters." !d. This 
argument is a red herring. Indeed, allowing space vacated for flood control operations to be filled does not prevent 
future development. It ensures water is available for the decreed beneficial use under the storage rights. Further, 
nothing prevents junior or future rights from using the water that must be released or passed through the reservoir 
for flood control (assuming those rights have priority to use the water at the time). Moreover, since certain basins 
are in moratorium or are declared fully appropriated, the State's point is moot as to those areas. 
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The lack of direction from the SRBA Court on this issue eliminates any understanding as to 
"what water supplies remain for future use." 
Furthermore, the State overstates the complexity of the issue at hand. The Coalition is 
not asking this Court to direct the technical aspects of water right administration. 19 That is for 
the Director. See, e.g., I.C. §§ 42-602, 42-607. However, whether or not water that is 
temporarily stored in, or passed through a reservoir for flood control purposes should be counted 
against a storage right's annual volume is not a technical question demanding the Director's 
engineering expertise. The actual tools for on-the-ground administration are not at issue, it is the 
nature and extent of a storage water right and how it should be properly defined for purposes of 
efficient administration. See I.C. § 42-1420(1) ("The decree entered in a general stream 
adjudication shall be conclusive as to the nature and extent of al water rights in the adjudicated 
water system"). 
Such a determination does not consider whether water released from a reservoir may 
"consist in part of stored water released from an upstream reservoir for use by irrigators located 
below the reservoir system." State Br. at 24. Nor does it consider whether water accounted to 
one reservoir is actually physically stored in another reservoir. Id. ("if the reservoirs are 
operated as a 'unified system,' the water decreed to one reservoir may be physically stored in 
another"). Stated differently, whether or not water accounted to Palisades Reservoir is actually 
19 Moreover, storage water rights were administered for decades without the "computer program" or accounting 
program referenced by the State and United Water. The advent of computerized water right accounting in 1978 did 
not change the nature and extent of the storage rights as the Respondents seem to suggest. Defining the extent of the 
storage rights is within the sole jurisdiction of the SRBA court. Walker v. Big Lost River Irr. Dist., 124 Idaho 78 
(1993). 
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stored in that reservoir or another (i.e. American Falls Reservoir), has no consequence on 
whether flood control operations should impact the original "fill" of the Palisades Reservoir 
water rights. The question here is a simple one: Does water that is temporarily stored in, or 
passed through a reservoir for flood control purposes satisfy a storage water right in 
administration? The answer to this question, is no.20 
IV. Not All Water Passed Through a Reservoir Is Counted as Storage. 
The Respondents arguments are founded on the assertion that all water passing through a 
reservoir is counted towards storage until the volume of that storage right has entered the 
reservoir. State Br. at 23-24; United Water Br. at 25-28. This is the case, according to the 
Respondents, because the reservoirs are built "on stream" and, thereby control "the entire flow of 
the river," which is "diverted and then artificially released." Id. Again, such assertions fail to 
take into account whether water is available for the end beneficial use, in the Coalition's case, 
irrigation from storage. 
20 This appeal is about protecting a storage right holder's ability to beneficially use the water right. In addressing 
this argument, the State confuses the issue by alleging that the Coalition would have water right's administration 
based on "the end beneficial use." State Br. at 28-31. The State argues that the Coalition is trying to change 
administration and force the watermaster to "evaluate how much water each individual irrigator is actually putting to 
beneficial use as a condition of distributing water." Id. at 29. This argument is, again, based on the State's 
mischaracterization of the Coalition's position. 
Whether or not water that is released for flood control operations should be accounted towards the initial "fill" of a 
storage right does not contemplate whether a water user ultimately puts the storage water to an appropriate 
beneficial use. Nor does it require that the watermaster monitor all beneficial uses of that water. The Coalition does 
not argue as much. Rather, the Coalition only argues that the water must be available for the decreed beneficial uses 
in order for the right to be "filled" or "satisfied." If flood control operations are not authorized under a water right, 
then they should not be deducted from the storage right's "fill." The SRBA court's refusal to address the vital issue 
of when a storage right is "filled" violates the law and underlying policy of the SRBA. As such, this case should be 
remanded for further proceedings consistent with the law. 
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United Water makes the false claim that "all storable inflow counts toward fill.,,21 United 
Water Br. at 25-26. United Water provides no Idaho law for its argument and instead wholly 
relies upon Colorado cases and administrative guidelines. See id. The term "storable inflow" is 
not defined in Idaho and the use of a "paper fill" system does not take into account whether 
water is available under the storage right's beneficial use. Contrary to United Water, operating a 
reservoir for protective flood control operations does not mean reservoir is filled at the 
"operator's convenience." United Water Br. at 27. Releasing or passing flood water to protect 
life and property is not a matter of convenience, it is required by law. Moreover, under the 
Respondents' theory any water reaching a dam would have to be viewed as "stored" under the 
water right, even on river systems will multiple facilities. 
For example, in the Upper Snake River system, water passing through a reservoir may 
actually pass through multiple reservoirs before it is diverted to a beneficial use. Water may pass 
through Palisades Reservoir, American Falls Reservoir and finally Lake Walcott (i.e. Minidoka 
Dam), before it is diverted by as natural flow by a water user for irrigation or some other 
purpose. Under the Respondents' theory, this water would count as "stored" in three different 
reservoirs under the various water rights - (1) Palisades Reservoir, (2) American Falls Reservoir 
and (3) Lake Walcott - even though the water was actively used as natural flow under a separate 
water right. The same multiple accounting issues would result if the water was passed through 
Palisades Reservoir to store in American Falls Reservoir, for example. The water would be 
21 There is no "one-fill" rule in Idaho. Indeed, the SRBA Court has already decreed several water rights with 
particular "refill" remarks. See R. 483-85 & 840-45. 
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"stored" twice. It is not a stretch to see how such administration would fly in the face of the 
stated goal of the SRBA: "The State must know how each water right relates to another with 
sufficient legal and hydrologic certainty to ensure delivery in accordance with priority and in 
order to know what water supplies remain for future use." 1994 Interim Committee Report, 
supra at 32. 
The Respondents assert that such results are the demands of a "land of shortage." United 
Water Br. at 26. That this is the "very core of the prior appropriation doctrine." Id. (quoting 
AFRD #2, 143 Idaho at 878 ("These principles become even more difficult and harsh, in their 
application in times of drought")). However it is simply an argument to take water from senior 
rights so that juniors and future water rights can have a better supply. Importantly, however, 
none of the Respondents cite any Idaho law to support this dramatic approach where water is 
counted but not actually available to the appropriator. 
Unless actual water is available for the storage right's end beneficial use, the water right 
is not satisfied. Whereas all elements of the water right must be considered, the Respondents' 
allegations about "paper fill" or the undefined term of "storable inflow" do not justify the SRBA 
court's decision. Protecting life and property as part of a reservoir's flood control operation does 
not change the water right. Contrary to the Respondent's claims, Idaho has not adopted a "one-
fill" rule. R. 484. The Court should decline to do so now. Moreover, Idaho law must recognize 
that flood control operations are beneficial to its citizens and should not be held against the 
storage right holders for actions taken to protect life and property. Therefore, United Water's 
"storable inflow" arguments should be rejected. 
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V. Water Released for Flood Control is Not Beneficially Used under the Water Right 
and, Therefore, Cannot Affect the Water Right. 
The SRBA court ruled that stored water released for flood control constitutes a "use" of 
water for purposes of water right administration. No party disputes that the SRBA court ruled as 
much. See State Br. at 34-36.22 The Respondents agree with the SRBA court. Id; United Water 
Resp. at 16-20; Upper Valley Resp. at 3-7. This conclusion is the core of the problem. It is not 
disputed that water temporarily stored in a reservoir, or passed through a reservoir, for flood 
control operations is not beneficially used for any purpose under the water rights. 23 
Idaho specifically recognizes and encourages actions to protect its citizens and properties 
from the potentially devastating impacts of floods. I.e. § 42-3102 (It is hereby recognized by the 
legislature that the protection of life and property from floods is of great importance to this 
state"); Kunz, 117 Idaho 904 ("These artificial water storage systems serve an additional need for 
flood control ... "). This public policy is also recognized by the United States Government, 
which specifically authorized some of the reclamation projects for flood control protection as 
well. See R. 499-500 (Palisades Reservoir) ("Flood protection for several thousand acres of 
irrigated land on the Snake River Plain above Idaho Falls also will be provided by the project"). 
Yet, notwithstanding these policies, the Respondents argue these flood control operations must 
22 Although the State does not dispute that the SRBA court ruled that releasing flood control constitutes a "use" of 
water, it disputes the Coalition's assertion that the SRBA court ruled the use was a "beneficial use." State Br. at 34-
36. This argument, however, misses the point. If water is counted against the "fill" of a reservoir even though it is 
never actually used for an authorized beneficial use under the applicable storage rights, then there is error. In such 
cases, there is not a "use" of that water and it should not be counted against the water right holder. 
23 None of the storage water rights on the Basin 01 reservoirs identifY "flood control" as an authorized use of the 
water rights. See R. 490. 
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be counted against the storage right and result in lost water for those who paid for the storage and 
constructed the reservoirs in the first place. 
In Idaho, a water right is developed and adjudicated based on the "extent of beneficial 
use." I.e. § 42-1401B(1); see also I.e. § 42-104 ("The appropriation must be for some useful or 
beneficial purpose, and when the appropriator or his successor in interest ceases to use it for such 
purposes, the right ceases"); I.e. § 42-1410(2) (Director has authority to enter lands to 
investigate "the uses of water from any water source"); Schodde v. Twin Falls Land & Water 
Co., 224 U.S. 107, 120 (1912) ("the extent of beneficial use was an inherent and necessary 
limitation upon the right to appropriate")' cj Kunz, 117 Idaho at 904 ("the policy of the law of 
this State [is] ... to secure the maximum use and benefit, and least wasteful use, of its water 
resources"). 
This law is clear. A water right is developed based on its beneficial use(s). These 
beneficial uses are then identified on the face of the water right decree. I.e. § 42-1411(2). 
Several reservoirs in the Upper Snake River system have been operated for flood control 
purposes - in addition to their regular and primary uses of irrigation storage - for decades. R. 
499-500. 24 Yet, these storage water rights authorize "irrigation," not flood control, as the end 
beneficial use. R. 490. Any finding, therefore, that releasing storage water or permitting it to 
flow through a reservoir counts against the ability to beneficially use that storage right is 
contrary to this law. 
24 United Waters claims it is surprised that the Coalition is only "tumbling" on this issue now. United Water Br. at 
11. However, the State has never before asserted that the water users risk forfeiting their water rights for taking part 
in flood control operations. State Br. at 30. 
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The Respondents' arguments would also place the U.S. Bureau of Reclamation - the 
agency that operates the reservoir system - against the spaceholders - the water users that hold 
beneficial title to the storage water rights. Pioneer, 144 Idaho at 115. Indeed, the State admits as 
much in its brief. State Br. at 35, n.26 (if flood control releases are "done without the water 
users' consent, such flood control releases likely would be in derogation of the water users' 'title 
to the use' of the storage") (citing Pioneer, 144 Idaho at 115). Such a position would force 
Reclamation and the spaceholders to battle over the efficacy of the project's purposes and the 
State's policies regarding flood control and whether or not such releases should even occur. In 
short, it would pit the well meaning policy regarding the protection against flood damage, see 
I.e. § 41-3102, against Idaho's Constitutional and Statutory mandates regarding the development 
and use of its water resources, see e.g., Idaho Const. art. XV, § 3 ("The right to divert and 
appropriate the unappropriated waters of any natural stream to beneficial uses, shall never be 
denied"); I.C. § 55-101 (a water right is a property right). This is not how flood control 
operations must be considered. The Court should reject these arguments and set aside the district 
court's decision accordingly. 
VI. Cases from Other Jurisdictions Do Not Answer the Basin-Wide Issue 17 That Was 
Before the SRBA Court. 
Unable to produce a single Idaho case, statute, or rule to support its position, United 
Water instead asks this Court to tum to Colorado law and adopt that state's "one-fill" rule in this 
appea1.25 United Water Br. at 21. Although the referenced Colorado cases are not applicable to 
25 There is no defined "one-fill" rule for storage water rights in Idaho. As Special Master Dolan held in Order on 
Motionsfor Partial Summary Judgment in the Basin 01 litigation, "the SWC correctly pointed out the State has no 
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Idaho law, it is obvious that the Colorado "one-fill" principle, and the cases cited by United 
Water, do not address the implications of flood control and the situation where water is not 
available for beneficial use by the spaceholder under the storage water right. 26 Instead, the 
Colorado cases speak to a true "double" filling, or where a reservoir operator attempts to divert 
and use more water than what is authorized by the water right. This is not the Coalition's 
position in Basin-Wide Issue 17. 
For example, in Windsor Reservoir & Canal Co. v. Lake Supply Ditch Co., 98 P. 729 
(Colo. 1908), the court found that the specific state statute prohibited "more than one filling on 
one priority in anyone year." 98 P. at 733. The statute provided that "each reservoir shall be 
decreed its respective priority, and this priority entitles the owner to fill the same once during 
anv one year, up to its capacity, and restricts the right, upon one appropriation, to a single filling 
for anyone year." Id. (emphasis added). The Windsor court further explained that "the capacity 
of a reservoir, which the statute expressly says is the extent of its appropriation, is what the 
reservoir will hold at one time, not what can be stored in it by successive filings." Id. Clearly, 
the case did not address flood control operations or a situation where actual water is not available 
for beneficial use by the spaceholder. 
one-fill rule." R 484. Even the State ofIdaho disputed United Water's present theory before the district court: 
"The basin-wide issue designated in the Order is expressly an issue ofIdaho law. The contours and particulars of 
the Colorado 'one-fill' rule are far from clear, and adopting or applying the Colorado rule for purposes of this 
proceeding could have unintended ramifications and consequences in the future. More importantly, there is no need 
to adopt the Colorado 'one-fill' rule." R. 79l. 
26 Again, Idaho has not adopted a "one-fill" rule. See supra, n. 21, 25. 
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In Orchard City Irrigation Dist. v. Whitten, 361 P.2d 130, 146 Colo. 127 (1961), the 
plaintiff irrigation district claimed the right to store 6,270 acre-feet in a single reservoir with a 
"capacity fixed and determined by both decrees to be 3,400 acre-feet." 146 Colo. at 138. The 
court rejected the district's claim and held, pursuant to Windsor and other cases that "a reservoir 
is limited to one annual filling from whatever source the water may be derived, and that the 
decreed capacity of a reservoir controls and limits the amount of water that may be stored 
therein." Id. at 137. Although flood control was not at issue, the court did recognize the 
district's right to actually fill the reservoir and store up to the decreed capacity, 3,400 acre-feet. 
In North Sterling Irrigation Dist. v. Simpson, 202 P.3d 1207 (Colo. 2009), the plaintiff 
challenged the state engineer's imposition of a "fixed water year" beginning November 1 st for 
the administration of its storage rights. Id. at 1211. The court acknowledged that once "the 
holder of a water storage right has filled its right once, the right is satisfied and the Engineers can 
refuse to honor a call during the remainder of that one-year period." Id. The new fixed water 
year term did not preclude the district from actually filling its storage right up to the decreed 
capacity. 
Similarly, the cases from other jurisdictions do not address the issue of flood control and 
the impact upon a storage water right's fill or "refill." For example, "refill" was not at issue in 
Federal Land Bank v. Morris, 116 P.2d 1007 (Mont. 1941). In Federal Land Bank the plaintiff's 
storage water right quantities did not equal the capacity of the reservoirs. 116 P .2d at 10 10. 
Consequently, the court observed "[ilt is clear that both reservoirs were constructed and 
maintained with the intention of holding more water than required for irrigation in anyone year." 
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Id. at 1010-11. The issue was whether any water beyond the decree could be stored in the extra 
capacity of the reservoirs. The Montana Supreme Court answered affirmatively and stated: "We 
would say that, in any year, to store for use, and also any additional amounts that others would 
not have the right to use, and that would otherwise go to waste, seems to cover the situation in 
this case." Id. at 1012. Accordingly, the reservoir owner in Federal Land Bank was awarded the 
right to store and use the full decreed quantities, plus additional water up to the reservoir 
capacity that would otherwise go to waste. 
In Bagnell v. Lemery, 657 P.2d 238 (Mont. 1983), the court affirmed the reservoir 
operator's prior decree for 110 gallons per minute and 178 acre-feet per year. Id. at 240. 
Although the plaintiff challenged the defendant's right to continue to divert into the reservoir 
after the spring runoff, the court disagreed and noted: "After the reservoir has been filled in the 
spring, defendants have a decreed right to retain the incoming spring water at the rate of 110 
gallons per minute. This does not constitute a double filling of the reservoir." Id. at 246. Hence, 
there was no dispute that the defendant had the right to store and use the full decreed quantity_ 
Finally, in Wheatland Irr. Dist. v. Pioneer Canal Co., 464 P.2d 533 (Wyo. 1970), the 
defendant canal company was found to have abandoned a portion of its decreed storage water 
right. Id. at 538-39. The original storage right was decreed for 1,000 acre-feet, but the actual 
available storage capacity of Pioneer Reservoir had been reduced to 443 acre-feet. Id. at 538. 
The court explained that "the practice over the years, in effect, was to use the reservoir as a 
conduit for water from the natural flow of the river to the lands irrigated in the amount of 557 
acre feet representing the excess of the capacity of the reservoir." Id. at 539. The court 
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concluded Pioneer was not entitled "to more than one filling of the reservoir each year up to its 
existing capacity [443 acre feet]" and affirmed the finding of abandonment. ld. at 539-40. 
The above cases do not address the ramifications of flood control on a storage reservoir 
and whether water that refills evacuated flood control space is contrary to some "one-fill" 
concept. Instead the cases all concern a true "double filling" scenario where a reservoir is filled, 
water is available and beneficially used, and then the reservoir operator attempts to refill the 
empty space for additional use. The courts in the other jurisdictions have refused to allow a 
reservoir operator to beneficially use the water right "twice." 
Naturally, if a reservoir is allowed to actually fill up to capacity, and that water is 
available for the spaceholder to put to beneficial use, the "one-fill" concept makes sense.27 In 
that scenario the reservoir operator would be trying to use his water right "twice," contrary to 
law. This is what each of the Respondents allege is unlawful and therefore justifies the SRBA 
court's decision. However, that is not the issue in Basin-Wide 17. 
Indeed, where water is stored and must be released for flood control purposes, it is not 
available for beneficial use under the water right. 28 The flood control operation protects lives 
and property and is not performed at the request of the spaceholder. Contrary to the 
27 Assuming additional water rights in the reservoir have not been established. 
28 Moreover, while United Water claims the case of City of Grand Junction v. City and County of Denver, 960 P.2d 
650 (Colo. 1998) is "virtually identical" to the Basin-Wide Issue 17 scenario, it later concedes, as it must, that the 
case "had nothing to do with the basic concept of fill and refill" and that it "involved technical issues, not relevant 
here, about jurisdiction and interpretation of the Blue River Decree." United Water Br. at 31. Bottom line, there 
was no contested issue in City of Grand Junction about whether or not a storage right holder in Colorado could refill 
empty flood control space in priority. See United Water Br. at 30 ("the Denver Water Board ... did not challenge 
this ruling"). 
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Respondents' theories, there is no unlawful "double use" or "enlargement" of the storage water 
right when water refills the vacated flood control storage space. 
Accordingly, refill must be permitted in priority to ensure the decreed quantity is satisfied 
and available for beneficial use. The SRBA court failed to address the question and the cases 
cited by United Water have no bearing on the issue. The Court should reject these arguments 
accordingly. 
CONCLUSION 
Reservoirs provide various benefits to the citizens and water users of the State ofIdaho. 
While flood control is necessary to protect downstream lives and properties, reservoir facilities 
were primarily constructed to supply much needed irrigation water in this arid region. The 
Coalition's farmers rely upon "wet" not "paper" water to irrigate their crops and sustain their 
projects and livelihoods. 
The SRBA court failed to address critical questions in Basin-Wide Issue 17. Whereas 
the definition and meaning of "fill" was crucial to resolving the "refill" basin-wide issue, the 
court wrongly avoided it. Further, the court failed to follow this Court's precedent in reviewing 
questions of fact presented by the basin-wide issue. In sum, the court did not properly evaluate 
the storage right's end beneficial use to answer the question of "refill." 
The Coalition respectfully requests this Court to correct the SRBA court's errors, set 
aside the decision, and remand it for further proceedings consistent with Idaho law. 
III 
III 
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